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Office of Proceedings

Norfolk Southern Corporation MAR 2’ 2008
Law Department

Three Commercial Place Part of
Norfolk, Virginia 23510-9241 Public Record

James R Paschall

Writer's Direct Dial Number

(757) 629-2759
fax (757) 533-4872

via fax (202) 245-0454 and DHL Express

Ms Anne K Quinlan, Acting Secretary
Surface Transportation Board

395 E Street S W.

Washington, DC 20024

Re STB Finance Docket No 35067, Norfolk Southem Raillway Company -
Trackage Rights Exemption - Commonwealth Raillway Incorporated
Submission of Final Versions of Trackage Rights Agreement

Dear Ms Qumlah:

Attached via fax 1s a copy of the final redacted public version of the Trackage
Rights Agreement previously submitted by Norfolk Southern Rallway Company in the
subject proceeding in draft form In line with the submitted draft public version, the final
public version also has commercially sensitive and confidential information redacted
The Board served a protective order applicable to the draft and final versions of the
agreement in this proceeding on August 27, 2007

Enclosed via DHL Express 1s an onginal and ten copies of the final redacted
public version of the Trackage Rights Agreement previously submitted in draft form in
the subject proceeding and, In a separate envelope, under seal pursuant to the
protective order served August 27, 2007, is an onginal and ten copies of the entire
highly confidential version of the Trackage Rights Agreement previously submitted
under seal in draft form ,

The final version of the Trackage Rights Agreement, which was the subject of the
Board's notice of exemption served August 17, 2007 in this proceeding, was executed
on Monday last week NSR has not yet operated over the subject trackage under the
Trackage Rights Agreement

If you have any questions conceming this matter, please call me at the above
number

Operating Subsidiary Norfolk Southern Railway Company



Ms Anne K Quinlan, Secretary
STB Finance Docket No 35067
March 20, 2008

Page 2 of 2

Very truly yours,

a6

ames R Paschall
Enclosures

cc Eric M. Hocky, Esq
Gollatz, Gnffin & Ewing

Four Penn Center

Suite 200

1600 John F. Kennedy Bivd.
Philadelphia, PA 19103-2808

Virginia Department of Rail and Public Transportation
P. O. Box 590

Richmond, VA 23218-0590

Attention. Kevin B Page, Director of Rail Transportation



FINAL: COMMERCIALLY SENSITIVE AND CONFIDENTIAL MATTER REDACTED

TRACKAGE RIGHTS AGREEMENT

THIS TRACKAGE RIGHTS AGREEMENT (hereinafter referred to as “Agreement”)
made this 30 day of January, 2008, by and between COMMONWEALTH RAILWAY
INCORPORATED a Virginia corporation (hereinafter referred to as “CWRY™ or “Owner”)
and NORFOLK SOUTHERN RAILWAY COMPANY a Virginia corporation (herenafter
referred to as “NSR” or “USER"),

WITNESSETH

WHEREAS, NSR entered into a Lease Agreement dated August 23, 1989, whereby,
among other things, NSR leased a portion of its West Norfolk Branch of railroad between
Milepost F-4 00 at Churchland, City of Chesapeake, Virginia, and Milepost F-16 50 at
Suffolk, Virginia (hereinafter referred to as “Leased Property”) to CWRY for continued
operation of rail services, and

WHEREAS, NSR also granted to CWRY, the exclusive option to purchase the
Leased Property; and

WHEREAS, CWRY has exercised its exclusive option to purchase the Leased
Property,

WHEREAS, CWRY 1s willing to allow NSR the nght to use the Subject Trackage, as ~
that term 1s defined below, on the terms and conditions heremnatter set forth, and

WHEREAS, CWRY is also granting CSX Transportation, Inc (*CSXT") equal access
to use the Subject Trackage,

NOW, THEREFORE, the parties agree as follows.
Section 1. GRANT OF TRACKAGE RIGHTS

(A) Subject to the terms and conditions herein provided, Owner hereby grants
to User the night to operate its trains, locomotives, cars and equipment with
its own crews, in its own account over the segment of Owner's railroad from
Milepost F-9 90 near Churchland, VA and Milepost F-16 50 near Suffolk,
VA, a distance of approximately 6 60 miles as illustrated on the map
attached hereto, made a part hereof and marked Exhibit “I" (heremnafter
referred to as the “Subject Trackage") The Subject Trackage shall be used
for the purpose of accessing Owner's Marshalling Yard and related mainhne
trackage which are designated as “Interchange Tracks” in a separate
Interchange Agreement of even date hereto between Owner and User



(B) User's access to the Subject Trackage and the Marshalling Yard shall be
equal to the access provided to any other carner{s] connecting with Owner’s
line.

Section 2. USE OF SUBJECT TRACKAGE

(A) User's use of the Subject Trackage shall be in common with Owner and any
other user of the Subject Trackage, and Owner’s right to use the Subject
Trackage shall not be diminmished by this Agreement Owner shall retain the
exclusive right to grant to other persons rights of any nature in the Subject
Trackage, subject to the provisions of Section 1(B).

(B) Except as may otherwise be provided by this Agreement or the
aforementioned Interchange Agreement, User shall not use any part of the
Subject Trackage for the purpose of switching, storage or servicing cars or
equipment, or the making or breaking up of trains, except that nothing
contained herein, upon prior approval of Owner, shall preclude the
emergency use by User of such auxiliary tracks as may be designated by
Owner for such purposes

(C) Owner shall have exclusive control of the management and operation of the
Subject Tracka
User shall not have any claim

against Owner for liability account of loss or damage of any kind in the event
the use of the Subject Trackage by User is interrupted or delayed at any time
from any cause.

(D) User may not grant nghts of any nature on the Subject Trackage to other
parties, or use the nghts to haul traffic in the account of any other carner

(E) User shall have the right to operate in either direction of the Subject
Trackage

Section 3. RESTRICTION ON USE

The Subject Trackage Rights herein granted are granted for the purpose of
User using Subject Trackage to mterchange railcars with Owner at, or in the vicinity of,
Owner's Marshalling Yard in accordance with the aforementioned Interchange Agreement.
Except as provided for in Section 1{B), User shall not perform any local freight service
whatsoever at any point located on Subject Trackage




Section4 MISCELLANEOUS SPECIAL PROVISIONS

(A)

(B)

(€)

When operating over the Subject Trackage, User's locomotives and crews
will be equipped to communicate with Owner on radio frequencies normally
used by Owner in directing train movements (in accordance with Section
10[J]) on the Subject Trackage

Procedures for qualification and occupancy of the Subject Trackage will be
amranged by the local supervision of each camer. All control and usage will
be subject to the approval of Owner's representative or his designee.

Before User enters upon the Subject Trackage with its trains, User must
venfy with Owner that User has the ability to make a complete and
continuous, uninterrupted movement over the Subject Trackage and back
onto User's own railroad

Section 5. COMPENSATION

(A)

(B)

The initial Current Charge to be pard by User for the Subject Trackage Rights
covered by this Agreement shall be

The Current Charge shall
be subject to change to reflect any increase or decrease subsequent to the
Effective Date of this Agreement in labor, matenal and other costs, as more
fully set forth below

Owner shall issue a monthly nvoice to User which shall include a statement
which shall list the number of cars and the miles operated on the Subject
Trackage, computed in accordance with this Section 5.

(C) The Current Chaﬁe set forth in Section 5 iAi hereof shall be revised -
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(D) _

Section 6. PAYMENT OF BILLS

(A) Al payments called for under this Agreement shall be made
No payments shall be withheld

because of any dispute as to the correctness of items in the bills rendered,
and any discrepancies reconciled between the parties hereto shall be
adjusted in the accounts of a subsequent month. The records of each party
hereto, insofar as they pertain to matters covered by this Agreement, shall be
open at all reasonable times to inspection by the other party for a penod of
three (3) years from the date of the biling or other applicable activity

(B) Bills rendered pursuant to the provisions of this Agreement, other than those
provided for in Section 5, shall include direct labor and matenal costs,
together with the surcharges, overhead percentages and equipment rentals
as specified by Owner at the time any work 1s performed by Owner for User
or shall include actual costs and expenses, upon mutual agreement of the
parties

Section 7. _ MAINTENANCE OF SUBJECT TRACK
(A) Owner shall maintain, repair and renew the Subject Trackage with its own
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supervision and labor Owner shall keep and maintain the Subject Trackage

in reasonably good condition for the use contemplated, but Owner does not

guarantee the condition of the Subject Trackage or that operations thereover
, Includin

licable structures,

will maintain a vertical clearance of at least twenty-three feet (23’) above top-
of-rail throughout the Subject Trackage. Owner shall take reasonable steps
to ensure that any interruptions will be kept to a minimum and shall use
reasonable efforts to avoid such interruptions. User shall not by reason of
fallure or neglect on the part of Owner to maintain, repair or renew the
Subject Trackage have or make any claim or demand against Owner or its
parent corporation, subsidianes or affiliates, or their respective directors,
officers, agents or employees for any injury to or death of any person or
persons whomsoever, or for any damage to or loss or destruction of any
property whatsoever, or for any damages of any nature suffered by User
resulting from any such failure or neglect.

(B) Owner shall perform, at the sole expense of User and within a time penod
that is acceptable to User, such addiftonal mantenance as User may
reasonably require or request on the Subject Trackage and/or Subject Local-
Access Trackage.

Section 8. CONSTRUCTION AND MAINTENANCE OF CONNECTIONS

(A) Existing or proposed connections or faciliies, which are jointly used by the
parties hereto or other camer(s) under existing or proposed agreements,
shall be maintained, repaired and renewed by and at the expense of the
party or parties responsible for such maintenance, repair and renewal under
such agreements

(B) If, nthe opinion of User, a new or upgraded connection is required at a point
of permitted entry or exit other than the endpoints (other than such
connection[s] being handled between Owner and any other camer]s]), or, if
in the opinion of User, other upgrading, including but not imited to switches,
power switches, signals, communications, etc , I1s required for operational
efficiency, then Owner will, subject to its own operational needs, cooperate
and User will be responsible for funding that construction/upgrading
applicable to User at actual cost or a cost mutually agreed to by Owner and
User. Such construction/upgrading shall be progressed as follows

(1) User or others shall fumish all labor and matenals and shall construct
such portions of the tracks located on the nght-of-way of User or others,
which connect the respective ines of the parties hereto and/or other
carner(s).



()  Owner shall fumish all labor and matenal and shall construct such
portions of the tracks located on the nght-of-way of Owner, which connect
the respective lines of the parties hereto and/or other carrier(s) Upon
termination of this Agreement, Owner may at its option remove any portion of
the Subject Trackage and appurtenances located on Owner’s nght-of-way,
constructed as a result of this Article, at the sole cost and expense of User.
The salvage matenal removed shall be released to User or, as otherwise
agreed upon, Owner will credit User the current fair market value for said
salvage

(m) Owner will maintain, repair and renew the constructed/upgraded
portions of the tracks located on the nght of way operated by Owner which
connect the respective lines of the parties hereto at the sole cost and
expense of User and/or other carnier(s)

Section 9. ADDITIONS, RETIREMENTS AND ALTERATIONS

(A)

(B)

Owner, from time to time and at ts sole cost and expense, may make
changes in, additions and betterment to, or retirements from, the Subject
Trackage as shall, in its judgment, be necessary or deswrable for the
economical or safe operation thereof or as shall be required by any law, rule,
regulation, or ordinance promulgated by any govemmental body having
junsdiction Such additions and betterments shall become a part of the
Subject Trackage and such retirements shall be exciuded from the Subject
Trackage

If the parties agree that changes in or additions and betterment to the
Subject Trackage, including changes in communication or signal facilities,
are required to accommodate the operations of User and/or other carrier(s)
beyond that required by Owner to accommodate its operations, Owner shall
construct the additional or altered faciities and User and/or other carrer(s)
shall pay to Owner the cost thereof, including the annual expense of
maintaining, repairing and renewing such additional or ailtered facilities

Section 10. MANAGEMENT AND OPERATIONS

(A)

User shall comply with the provisions of the Federal Locomotive Inspection
Act and the Federal Safety Appliance Act, as amended, and any other
federal and state and local laws, regulations and rules respecting the
operation, condition, inspection and safety of its trains, locomotives, cars and
equipment while such trains, locomotives, cars, and equipment are being
operated over the Subject Trackage User shall ndemnify, protect, defend,
and save harmless Qwner and its parent corporation, subsidianes and
affihates, and all of their respective directors, officers, agents and employees
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(B)

()

(D)

from and against all fines, penaltes and liabilities (including reasonable
attorneys fees and expenses and court and litigation costs) (“Costs”)
imposed upon Owner or its parent corporation, subsidianes or affihates, or
their respective directors, officers, agents and employees under such laws,
rules, and regulations by any publiic authonty or court having jurisdiction in
the premises, to the extent such Costs are attnbutable to the failure of User
to comply with its obligations in this regard.

User In its use of the Subject Trackage shall comply in all respects with the
safety rules, operating rules and other regulations of Owner, and the
movement of User's trains, locomotives, cars, and equipment over the
Subject Trackage shall at all times be subject to the orders of the
transportation officers of Owner. User's trains shall not include locomotives,
cars or equipment which exceed the width, height, weight or other restrictions
or capacihes of the Subject Trackage as published in Ralway Line
Clearances or as contained herein, and no train shall contain locomotives,
cars or equipment which require speed restrictions or other movement
restrictions below the maximum authornzed freight speeds as provided by
Owner's operating rules and regufations or contained herein without the prior
consent of Owner,

User shall make such arrangements with Owner as may be required to have
all of its employees who shall operate its trains, locomotives, cars and
equipment over the Subject Trackage qualified for operation thereover, and
User shall pay to Owner, upon receipt of bills therefor, any cost incurred by
Owner in connection with the qualfication of such employees of User, as well
as the cost of pilots furnished by Owner, until such time as such employees
are deemed by the appropnate examining officer of Owner to be properly
qualified for operation as herein contemplated

If any employee of User shall neglect, refuse or fall to abide by Owner's
rules, instructions and restrichons governing the operation on or along
Owner’s property, such employee shall, upon written request of Owner, be
prohibited by Owner from working on Owner’s property. {f any party (CWRY,
for tself and, for the purpose of this Agreement, any other camers]) shall
deem it necessary to hold a formal investigation to establish such neglect,
refusal or failure on the part of any employee of User, then upon such notice
presented in wnting, User shall promptly hold an investigation in which all
parties concerned shall participate and bear the expense for its officers,
counsel, withesses and employees. Notice of such investigations to User's
employees shall be given by User's officers, and such investigation shall be
conducted in accordance with the terms and condions of schedule

agreements between User and its employees. |GG
— upon written request by Owner,

be withdrawn by User from service on Owner’s property, and User shall
release and indemnify Owner from and against any and all clams and
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(E)

(F)

(G)

(H)

(1)

)

expenses because of such withdrawal

Owner shall have the nght to exclude from the Subject Trackage any
employee of User determined by the above, to be in violation of Owner's
rules, regulations, orders, practices, or instructions issued by Owner's
Timetable or otherwise User shall release, indemnify, defend, and save
harmless Owner and its parent corporation, subsidianes and affilates, and all
of their respective directors, officers, agents and employees from and against
any and all claims and expenses resulting from such exclusion

The trains, locomotives, cars and equipment of User, Owner, and any other
present or future user of the Subject Trackage or any portion thereof, shall
be operated without prejudice or partiality to any party and in such manner
as will afford the most economical and efficient movement of all traffic.

In the event that a train of User shall be forced to stop on the Subject
Trackage, due to mechanical fallure of User's equipment, or any other cause
not resulting from an accident or derailment, and such train 1s unable to
proceed, or If a train of User fails to mantain the speed required by Owner
on the Subject Trackage, or if In emergencies, crnippled or otherwise
defective cars are set out of User’s trains on the Subject Trackage, Owner
shall have the option to furnish motive power or such other assistance as
may be necessary to haul, help or push such trains, locomotives or cars, or
to properly move the disabled equipment off the Subject Trackage, and User
shall reimburse Owner for the cost of rendering any such assistance

If it becomes necessary to make repairs to or adjust or transfer the lading of
such cnppled or defective cars in order to move them off the Subject
Trackage, such work shall be done by Owner or its agents or contractors
(unless the local operating officers agree for User to perform such work), and
User shall reimburse Owner for the cost thereof

In the event Owner and User agree that Owner should retain employees or
provide additional employees for the sole benefit of User, the parties hereto
shall enter into a separate agreement under which User shalil bear all cost
and expense for any such retained or additional employees provided,
including without mitation all cost and expense associated with labor
protective payments which are made by Owner and which would not have
been incurred had the retained or additional employees not been provided




Section 11. MILEAGE AND CAR HIRE

All mileage and car hire charges accruing on cars in User's trains on the Subject
Trackage shall be assumed by User and reported and paid by it directly to the owner of
such cars

Section 12, CLEARING OF WRECKS

Whenever User's use of the Subject Trackage requires rerailing, wrecking service or
wrecking train service, Owner or its agent or contractor {unless the local operating officers
agree for User to perform such work) shall perform or provide such service, including the
repair and restoration of roadbed, track and structures. The cost, iability and expense of
the foregoing, including without imitation loss of, damage to, or destruction of any property
whatsoever and injury to and death of any person or persons whomsoever or any damage
to or destruction of the environment whatsoever, including without imitation land, arr,
water, wildiife, and vegetation, resulting therefrom, shall be apportioned in accordance with
the provisions of Section 13 hereof All locomotives, cars, and-equipment and salvage
from the same so picked up and removed which Is owned by or under the management
and control of or used by User at the time of such wreck, shall be promptly delivered to it

Section 13. LIABILITY










Section 14. INVESTIGATION

(A)

Except as provided in Subsection (B) hereof, all claims, injuries, deaths,
property damages, and losses arising out of or connected with this
Agreement shall be investigated, adjusted, and defended by the party
bearing the hability, cost, and expense therefor under the provisions of
Section 13 of this Agreement.




(C)

()

(E)

(F)

In the event a claim or suit is asserted against CWRY or NSR which 1s the
other's duty hereunder to investigate, adjust, or defend, then, unless
otherwise agreed, such other party shall, upon request, take over the
investigation, adjustment, and defense of such claim or suit.

All costs and expenses in connection with the investigation, adjustment, and
defense of any claim or suit under Section 13 of this Agreement shall be
included as costs and expenses in applying the iability provisions set forth in
Section 13 of this Agreement, except that salanes or wages of full-ime claim
agents, full-tme attomeys, and other full-ttme employees of either party
engaged directly or indirectly in such work shall be borne by such party
Notwithstanding the foregoing, all costs and expenses in connection with the
investigation, adjustment, and defense of any clam or suit covered by
Section 13(K) of this Agreement shall be apportioned and/or borne in
accordance with the AAR Rules and Procedures In the absence of any
governing AAR Rules and Procedures (and the provisions of AAR Freight
Claims Article shall be the final arbitrator of whether any AAR Rules and
Procedures govern), such costs and expenses in connection with the

investigation, adjustment, and defense of such clams or suits shall be

apportioned as habilty for other loss, damage or destruction is otherwise
apportioned under Section 13 of this Agreement

Excluding Cargo Related Claim Liability claims govern by Sections 13(K) and
14(B), neither party shall settle or compromise any claim, demand, suit, or
cause of action for which the other party has any hability under this

Agreement without the concurrence of such other party If the consideration
for such settlement or compromise exceeds
it 1s understood that nothing in this Section 14 shall modify or waive the

conditions, obligations, assumptions, or apportionments provided in Section
13 hereof

Section 15. CLAIMS

(A)

The parties shall agree between themselves on the most fair, practical and
efficient arrangements for handling and admimistering freight loss and
damage claims with the intent that (1) each party shall be responsible for
losses occurring to lading in its possession for the account of such party and
(ii) the parties shall foliow relevant AAR rules and formulas in prowviding for
the allocation of losses which are either of undetermined ongin or In cars
handled in interine service by or for the account of the parties
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(B)

Each party shall indemnify and hold harmless the other parties against any
and all costs and payments, including benefits, allowances, and arbitration,
administrative and litigation expenses, arising out of claims or grnevances
made by or on behalf of or lawsuits brought by or on behalf of its own
employees or their collective bargaining representatives, either pursuant to
employee protective conditions imposed by a govemmental agency upon the
agency's approval or exemption of this Agreement and operations hereunder
or pursuant to a collective bargaining agreement It is the parties’ intention
that each party shall bear the full costs of protection of its own employees
under employee protective conditions that may be imposed, and of
gnevances filed by its own employees ansing under its collective bargatning
agreements with its employees

Section 16. TERM, DEFAULT AND TERMINATION

. (A)

(B)

(C)

(D)

This Agreement shall become effective (hereinafter referred to as
“Commencement Date") as of the first date signed by both Owner and
User, and If required, following receipt of any regulatory approvals to be
obtained by NSR under Section 17, and following the expiration of any
time penods required by the 1ssuance of labor notices by Owner and/or
User, and shall remain in full force and effect for a penod of ninety-nine
(99) years User shall have the option, of extending this Agreement for
additional terms of 99 years by notice in writing given at least (6) months
prior to the end of the current term  The provisions of Section 1(B) shall
become effective as provided for in that Section.

Termination of this Agreement shall not relieve or release either party
hereto from any obligations assumed or from any hability which may have
arisen or been incurred by such party under the terms of this Agreement
prior to termination thereof

In the event of any substantial failure on the part of User to perform its
obligations provided under the terms of this Trackage Rights Agreement and
its continuance in such default for a period of sixty (60) days after written
notice thereof by certiftied mail from Owner, Owner shall have the nght at its
option, after first giving thirty (30) days wnitten notice thereof by certified malil,
and notwithstanding any waiver by Owner of any prior breach thereof, to
terminate the Agreement The exercise of such nght by Owner shall not
imparr its nghts under this Agreement or any cause or causes of action it
may have against User for the recovery of damages

The nghts, benefits, duties and obligations running from or to User under this

Agreement shall in all events expire (except habilties incurred prior to
termination) upon termination of this Agreement.
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(E)

In the event that the conveyance of the Leased Property from NSR to CWRY
is not completed for any reason, this Agreement will still become effective as
provided for in Section 16(A)

Section 17. REGULATORY APPROVAL

The parties agree that this Agreement, or portions of this Agreement, will be
submitted at NSR's sole expense, to the STB for approval CWRY agrees to support
NSR's submission(s) to the STB User shall provide a draft of any filing to CWRY for its
review prior to filing

Section 18. ABANDONMENT OF SUBJECT TRACKAGE

(A)

(B)

()

Owner shall have the nght, subject to secunng any necessary regulatory
approval, to abandon the Subject Trackage. Before filing an application for
regulatory approval of such abandonment, Owner shall give User ninety (90)
days' advance notice in wnting of its intention to do so in order that User may
determine whether it desires to purchase the Subject Trackage

if User desires to purchase the Subject Trackage, it shall submit an offer of
financial assistance under 49 U S.C. Section 10904 Thereafter, the nghts
and obhigations of the parties in respect to User's acquisition of the Subject
Trackage shall be governed by applicable provisions of the law.

In any one of the circumstances listed below, User shall be deemed to have
determined that it does not desire to purchase the Subject Trackage and that
it desires to discontinue its use thereof:

(1) User fails to submit an offer of financial assistance to purchase the
Subject Trackage within the time prescnbed by statute and applicable
regulations, or

(n)  User, having made an offer of financial assistance to purchase the
Subject Trackage, but being unable to reach agreement with Owner
as to the sale pnce, fails within the statutory penod to request the
proper regulatory authonty to establish the terms and conditions of the
sale, or

(m)  User, having requested the proper regulatory authonty to establish the
terms and conditions of sale, withdraws its offer of financial
assistance, or

(v)  User, having requested the proper regulatory authonty to establish the

terms of the sale, rejects the authority's order establishing said terms
or fails to accept said terms within the time prescnbed by said order
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D)

(E)

(F)

(G)

In such event User shall promptly file an application with the proper
regulatory authonty seeking approval of the discontinuance of its operations
over the Subject Trackage If User does not file an application seeking
approval of the discontinuance of User's operations over the Subject
Trackage within minety (90) days, Owner shall be deemed to have been
given User's power of attorney to take such action on User's behalf.

In the event any application filed by Owner is granted but an application filed
by User under Sub-section (C) above is denied by the proper regulatory
authonty, the parties shall cooperate in taking such action as i1s reasonably
necessary to effect a sale of the Subject Trackage to User (including
secunng any necessary regulatory authonty) for a pnce consistent with the
pnnciples of 49 U S C. Section 10904

In the event Owner abandons the Subject Trackage (or portion thereof)
under circumstances which (because of changes in the law or ctherwise) are
not susceptible of handling under the procedures outlined above, the parties
shall cooperate and take such action as I1s necessary to assure that User
either promptly terminates its operations over the segment to be abandoned
or purchases said segment at a price consistent with the pnnciples of 49
U S C. Section 10904 as interpreted on the date of this Agreement.

In the event Owner's application for authority to abandon 1s denied, Owner
and/or User will withdraw any application(s) it (they) has (have) filed under
Sub-section (C) above.

Except as otherwise expressly agreed in wnting, in the event any actions
taken by the parties under this Article 18 result in an obligation imposed by
any competent authonty on any party hereto to protect the interests of

affected employees, the responsibility for bearing the cost thereof shall be
borne by the pa
which is the

employer of the affected employee or employees, notwithstanding the
manner in which said cost may be apportioned in any order or decision
imposing the protection

Section 19. ARBITRATION

(A)

Any rreconcilable dispute arising between the parties hereto with respect to
any of the provisions of this Agreement, except for those provisions relating
to equal access of NS to CWRY, which cannot be settled by the parties
themselves shall be settled through binding arbitrattion by a sole,
disinterested arbitrator knowledgeable in railroad matters to be selected
jointly by the parties in accordance with the rules of the International Institute
for Conflict Prevention & Resolution (*CPR"). With respect to provisions of
this Agreement relating to equal access of NS to CWRY, If such a dispute
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(B)

(©)

cannot be settled by the parties themselves, the matter shall be settled
through binding arbitration under the Fast Track Arbitration Rules of CPR, as
modified by the parties as shown in Exhibit 2 In ether arbitration situation,
the arbiter shall not have the power to award consequential or punitive
damages or to determine violations of criminal laws or antitrust laws The
decision of the arbitrer shall be final and conclusive upon the parties hereto,
and shall be enforceable in a court of competent junsdiction Each party to
the arbitration shall pay the compensations, costs, fees and expenses of its
own witnesses, exhibits and counsel. The compensation, costs and
expenses of the arbitrator, if any, shall be borne equally by the parties
hereto.

Pending the award of the arbiter, there shall be no interruption in the
transaction of business under this Agreement, and all payments In respect
thereto shall be made in the same manner as prior to the ansing of the dispute
until the matter in dispute shall have been fully determined by arbitration, and
thereupon such payment or restitution shall be made as required by the
decision or award of the arbitrator.

All proceedings, testmony, submissions of the parties and award of the
arbitrator shall be pnvate and confidential between the parties and shall notbe
disclosed to another party, except in connection with a judicial action to
enforce, vacate or modify the arbitration award or as required by law, but under
the stnctest confidentiality agreements or protective order the party can obtain.

Section 20. SUCCESSORS AND ASSIGNS

(A)

(B)

Except as provided herein, neither this Agreement (including the documents
and instruments referred to herein) nor any of the nghts, interests or
obligations hereunder, shall be assigned by any party, including by operation
of law, without the pnor wntten consent of the other party(ies), except to a
controlled subsidiary, in the case of CWRY, a controlled subsidiary of its
parent company

Any party without the consent of the other parties may assign all of its nghts
and obligations under this Agreement only to any successor in the eventof a
merger, consolidation, sale of all or substantially all its assets, if such
assignee executes and delivers to the other party(ies) hereto an agreement
reasonably satisfactory in form and substance to such other party(ies) under
which such assignee, which 1s reasonably satisfactory to the other party(ies),
assumes and agrees to perform and discharge all the obligations and
habilities of the assigning party; provided that any such assignment shall not
relieve the assigning party from the performance and discharge of such
obligations and liabilities
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Section 21. NOTICE

Any notice required or permitted to be given by one party to another under this
Agreement shall be deemed given on the date sent by certified mail, or by such other
means as the parties may agree, and shall be addressed as follows"

Ifto Userr  Vice President, Transportation Operations, and
Vice President, Strategic Planning
NORFOLK SOUTHERN RAILWAY COMPANY
Three Commerctal Place
Norfolk, VA 23510-2181

If to Owner- President
COMMONWEALTH RAILWAY INCORPORATED
4337 Pablo Oaks Court
Suite 200
Jacksonville, FL 32224

with a copy to
General Counsel
Genesee & Wyoming Inc
66 Field Point Road, 2" fioor
Greenwich, CT 06830

Any party may provide changes in the above addresses to the other parties by personal
service or U S. mail.

Section 22. FORCE MAJEURE

Owner shall not be responsible to User and User shall not be responsible to Owner
for delays or failure to perform under this Agreement if such delays or failure to perform are
covered by circumstances beyond its control, including, but not mited to, Acts of God,
floods, storms, earthquakes, hurricanes, tornadoes, or other severe weather or climatic
conditions, acts of public enemy, war, blockade, insurrection, vandalism or sabotage, fire,
accident, wreck, derallment, washout or explosion, strike, lockout or labor disputes
expenenced by the parties hereto, embargoes or AAR service orders, Federal Railroad
Administration (FRA) orders, or governmental laws, orders or regulations

Section 23. CONFIDENTIALITY

Durning the term of this Agreement and dunng the three (3) years after termination or
expiration of this Agreement, the terms and provisions of this Agreement and all information
to which access is provided hereunder will be kept confidential and will not be disclosed by
either CWRY or NSR to any party except (1) as required by law or by rule, order or regulation
of any court or regulatory agency with junsdiction over the
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subject matter to this Agreement, (n) as may be necessary or appropriate for a party
hereto to enforce lts rights under this Agreemant, (il) to an Independent consultant who
agrees to be bound by the confidentiality terms hereof, if reasonably requested by the
Commonwealth of Virginia or any other party entitled to equal access to the Subject
Trackage to the extent required to estabhsh that.access 15 equal; (iv) to a parent,
affifiate, subsidiary company or attorney and/or advisors of elther party, (v) to an
auditing firm retafned by either party that has provided wrltten assuranoe to abide by

these confidentiality provisions

Section 24. INDEMNITY COVERAGE

) As part of the consideration hereof, each party hereby agrees that each and all of its
indemnity commitments in this Agreement in favor of the other partles shall also extend to
and Indemnify the parent corporation, subsidlaries, affiiates and partnerships of such other
parbies, and all of their respective directors, officers, agents, employees and partners

Section 25. GENERAL PROVISIONS

(A) This Agreement and each and every provision hereof are for the exclusive
beneflt of the parties hereto and not for the benefit of any other party
Nothing hereln contalned shall be taken as creating or increasing any right of
any other party to recover by way of damages or otherwise against any of the

parties hereto.

(B) This Agreement contains the entire understanding of the parties hersto and
supersedes any and all oral understandings batween the parties

(C) Noterm or provision of this Agreement may be changed, waived, discharged
or terminated except by an instrument in wrting and signed by all parties to

this Agreement.

(D) All words, terms and phrases used in this Agreement shall be construed in
accordance with the ganerally applicable definthion or meaning of such words
terms and phrases in the rallroad industry.

(E) AllArticle headings are Inserted for convenience only and shall not affect any
interpretation of this Agreement,

(F) As used in this Agreement, whenever reference is made to the trams,
locometives, cars or equipment of, or in the account of, one of the parties
hereto (CWRY, for ltself and, for the purpose of this Agreement, any other
camer[s]), such expression means the trans, locomotives, cars and
equipment in the possession of or operated by one of the parties (CWRY,
for itsalf and, for the purpose of this Agreement, any other carnerfs]) and
mcludes such trains, locomotives, cars and equipment which are owned by,
leased to, or In the account of such party (CWRY, for itself and, for the
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purpose of this Agreement, any other carrier[s]). Whenever such
locomotives, cars or equipment are ownad or leased by one party to this
Agregment (CWRY, for itself and, for the purpose of this Agreement, any
other carrier[s]) and are in the possession or account of another party to this
Agreement (CWRY, for itself and, for the purpose of this Agreement, any
other cameris]), such locomotives, cars and equipment shall be considered
those of the other party under this Agreement (CWRY, for tself and, for the
purpose of this Agreemant, any other carrier{s]).

(3) This Agreement 1s the result of mutual negotiations of the parties hereto;
none of whom shall be considered the drafter for purposes of contract

construction.

IN WITNESS WHEREOF, the parties hersto have caused this Agreement to be duly
executed as of the date first above written,

WITNESS COMMONWEALTH RAILWAY
INCORPORATED

5 By wmaanM

re_Presidea?

WITNESS , NORFOLK SOUTHERN RAILWAY COMPANY

W’ By \M
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EXHIBIT 2
(Fast Track Arbitration Provisions)
[To be attached]
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FAST TRACK MEDIATION AND ARBITRATION
RULES OF FROCEDURE

FaST TRACE MENTATION RULRS

1. Initiation of Mediation
: & The Fast Track Mediaticn Riles may be adopted by sgresnent of tha partias, with or
without modification, bafore or after & dispute bhas arizen, atther ivongh & pre-disputs clanss in a

contrach, or by enteting into a dispote submdsion egreement.

2. Mediztor Appointment
8. The mediator may be mutually relected by the parties or, in the event the parties cannot

egres, sppobted by CPR. At the request of either party, CER will act expeditionsly to appoint a
mﬁm‘ t" I. ul

. 2 ths wodiator detorminss that addttiona] independet expectios is needad, e 4
medinior shall make & recommendation to the parties for the selactipn: of an independent expert '
o aasiat n the madiation,

3. Madistion Locale
8. The mutual agrectnent of the partiss on the Jocale for mediation will control, )
\
b. It absem's of an agreament, the mediator shall determrine the Inoale and the medintor's #

decision shall be final and hinding.

4, Inittal Conferences

a. No later than two busincss days after appaintmsst, the medigtor will contact the patties
far the purpose of condacting & confisrence. to astabiish the time and plaoe for the modiation,
xequirnd sftemriecs, and the sohmiitsl of additicnal materisls to assist tho madiation

b. The mediator may confer directly with either party prior to the medhation so long ag
both parbes are afforded s equal oppartunity to bé heard.
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5. Mediation Fnitial Submissions
8. Bach party’s submission shall be divided info the following parts;

-# A non-oanfidential mubsmission, which shall inclnde a shoet statemment of facts
and issves to be resclved 24 separate agenda rtems with an identification of the staknhélders
within the party*s oxgenization that control ths regalution of each agenda item. .

#i. A comfidential submission, which, for each agenda itom, dhall state Gie pesty’s
goals. The confidental submission shell be provided to the mediator directly and not exchanged
with the other eide

b, Bach party’s snbmisgion shall identify on the fivst page of the submission what, if any,

. prticaitsr cxpectise is nosded

6. Mediation Session Submmssions

Two days prior to the hearing each party may sobmit & shoxt addihonal mediation statément.
Ahsent forther direction from the medistor or agreement of the parties, the additional mediation
statament shall have thrse parts:

. Flsst part: folnt statement of prior, effarts to sesolve to disputs Heting points of
resotntlon, pabnts of divisen and test offers, together with & statement i sack offers ars
outstanding or withdrawn;

b. Second pat: each party’s short statement of position on every open agends iem;

o, Thurd past: 2 confidentinl snbmisaion to the medistor Yetiug the econorme costs and
businees lngues fixr each party with regpact to each agenda itam, or eny ofiver information a party
deemns important for the arbitrator to know.

7. Modistion Sessjons

& To the extent feagible, mediation will oocnr on consecutive days.

b. Sessions shall be confidemtiel. Confidentislity shall cover all oral communications with
or in the pressnce of thes tedistor and all written communications, The submission to mediation
undes these rules shall be deamed an agreement by sach submitting party to traat the mediation
session and all regsonably comnectesd commmnications as settisment negotiations catitled to
protection of Fed. R. Civ. P. 408 and exy similar stats rale. No statemient mey ever be used in
eny other prceeding for any purposs whatsosver except es the parties may joinfly decide to

waive confidentiality.

P 024/030
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¢. The madindot's role shall bé to fasilitats regolution of agenda itemys and the madittor

ehall bave no prswer to impoze & resciution.
d.ﬁen&dlmrshnﬂhmwmplemdimﬁonmd conirol over each mediation sesxion,

incioding the tims parncd it eich ssisioh afid suspanion of any sessicd. “

8. Termination of Mediation
a The mediation will be tarminated if the parties achiove a resolotion or, altexoatively, if

cither the medixtor or one of the pauties deternmnes thet, in its view, the mediation iz oot
procinetive,

b. ¥ the dizpote was oot complately resolved, upon teanination, the mediator may
recopumand alterantive mathods for resclving all or part of the dispute to ths parties. Such
nethads mey include:

1 medistor arbitratiop of all or a part of the unresolved agenda fteme;

i, basehall arbiteation of &ll or a part of the wresalved agenda items;

i1, empest or other evalustion of sll or & part of the unresclved agends fems;

iv. non-binding erbitration; |,

v. fho ipvestigation and development of additional data t assist the parties in
resolving the dispate;

vi. fust track axhiiration; or

vil such other methods a5 the mediator deems appropriste in Light of ths nature of
the parties’ unresolved agenda items. Such recommendstions may include saparation of agsnds
items for purposes of madiation, srbitration or other dispute recommendation engpestions spd
ortisrmg of the prooean by which each agenda item shafl be resolved. - '

o. The mediator's recommendations shall be non-bindmg on the parties. With respect 1o
any such recommenlations, no pasty shall be required to respond directly to the mediator. The
paxties shall confer to determins if any mch recommendstion. is scceptable and jolutly inform the
mediator of their declsion, If the partiss accept the mediaior’s redommendation and if the
mcommandation involves the shering of Information of positions developed daring the mediation
process, then the parties shail be deemed 10 wajve confdentality bt only to the extent nacessary
to implement the mcommendation.

d. Upon terminstion, t the request of the parties, fhe mediator may alto recotmnend
changes in the pasties’ present procadures for datermining, isolating, addressing and rosolving

(5]
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potentisf arcas of disagrecment in the parties” ungoing contractusl atrangaments.

Mmmnownimnmm
1. Mestistion/arbitration opticn

At sy point during the mediation, the patties may mutaally consent to submit fy matier or

portion fhereaf 1o arbitmtion befors the sams noatral acting sa the medistor. %fhe mediator shail

not be disqualified to zerve aa an mbitcator. By consenting to mediation/fmbitmation before the

same newtral, the parties will be demmed 1o wave any olyection & such & procedore sad acospt

such & procedure 28 28001 to break impesses on critical agends ftems that may assist ko the

resalntion of the ovarell disagrecments betwoen the partics. Any such consent shsll be in writing, .

I‘;%ruﬁh51&

2. Seleciion of Rules

At the fime of any such consent, the parfies ghell rgras upon the miss that will govemn the
atbitration. Ths parties may agroe upon any miss that they deem appropriste incuding nse of
somp or ell of the Fest Track, Arbitration Rules set forth below, the Non-Admimstered Rules o
ray other Rules that are mutuslly agrosable. Snch agroament shall be in wiiting aud mads a pact
of the consent. The parties may also permit the erbitrator to select the sppropriate rales snd
procedure that will govem the arhitration.

3. Congroent Trucks ;
The partics may also saloct mediation/arbitration with different peopie sesving as the madistor

and the arbitrator.

FAST TRACK ARBITRATION RULES .
1. The Rules of the Internations] Institute for Conflict Prevantion end Rosolution for Non-

Aduinistered Artatretion (“Non-Administered Rules™) shall spply to Fast Track Arbitriion
axcept as modified herein,

2. Initimtion of Asbitration and Notize of Defense .
¢. Arbitration shall be initiated pursast to the Non-Administered Rules.
b. The Respondent shall have ten deys to serve its nofice of defense to the clain.

©. A pazt of suy aotice of claim or defenss, & party shall provide:

&

- m—meap
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L adequams notice of &l claims or defenses &y applicabie;
ii. asepamts section identifying the parties® relationship;
n';. & goperais seotion identifylag the significauce of the disputs in that
]
1v. & separate section exticnlating the desired result ar claiv for reBed, «
v. & kopamts saction [isting names aud sddrossos of sl rassanahly petential
witnesses;
vi. & sepamte section identifying the location and tha categotias of all docnments
in the parly’s possession, custody or control that may be selevant 1o the dispute;
vil. » sttzment of eny subjcot metter experiios the party belicves is neadad for a .
just xepulntion.
d. Any notice required harenrnder may be provided by emait or fax.
¢. Any oonniero]zim shaell be asserted with the notice of defense. The countercluim and
notice af defense to the comntercleim ahalt follow the procednres set forth above.

3, Selection of Arbitrator \
msymmmdeammmﬂ:ummm
hear and decide the dizpote.

b. No Iater than five days after the issnse have besn joined throogh servics of the last dos
notce of defense, the parties shall exchange hets of propesgad erhiteators. The partics shall at the
sams fime serve on CFR all notioes of olainhs and defenses togethar with proposed lists of
erbriratars.

c. No later then trm days after the issucs have beeu joied, the partics will notify CER
whether thoy heve resolved the selection of an rbitrator by mutusl agreement. To the sbsence of
wmtual egreement, both partins will be deemed o have requested CER to select the single
sihitrator. CPR sball follow the procedures set forth in Rufes 6.4 and 6.5 of the Non-
Administerod Rnles and select the arbitrator to heax the disputs who shail be nentral and
independent

¢, The arbitrator shail commit to hold hearings and render e sward within the time

p=xiods established by these Rules.
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4 Arbitration Locale
2 Ths pagtiss shall mntnally sgrse on the locale for abitration 1o later than Sive days
efter the isses haye been joined throngh service of the lnst due potice of defense
b. I baonce of agreement, the arbitrator shall deterryine the appropriats Iocals s
providad for in Rule § f fhe Non-Adminissered Rules and the arbitator's declsion shall be fioal

and binding,

5. Pre-hezxng Conferents .
Within 5 business days of appointment, the achitrator shall hoid a pre-heaning confereice as

contemplatad by Rule 2 of the Non-Administered Rules to address all issucs set forth in Role 9
and aoy other matter which the arbitrator or parties believe Is relevant. The athmetor.may hold
one or more conferences in the arhitratar®s discretion. '

6 Limited Discovery !
& Excepr a5 otherwizs ordered by the arbiirstor, disoovery shall be Jimited to the
exochange of dootments,
b. Upon dat={s) estebiished by the arbitratcr, both pertios will sexve on fhe other:

i all non-privilegsd hardeopy and electronic documents that they reasonably
believe are relavant to any fssoe to ba resolved in the srbitration;

ii. & privilege Iog with a sufficient description so that the assertion of privilege can
be appropriately eveluated by the non-prodacing party and the erhitrator; !

118, in addition, eech party may serve a Hat of particulsr eatsgories of documents
needed with respect to the dispute, which Mt ghall aitempt to be as spocific as reasonebly
practicahle, and each party shall then sezve in response a statement of whether the inttial
production ineinded the requested docaments aud, if pot, whether the prodoetion will be
sapplemanted or whether there is an abjection thereto;

iv. any docomeats not produced two weeks pror o the arbitration hearing may
not be used by the producing party at the heatjug, excapt for rebuttal documents, which may be
admitzed in the discretion of the arbitrator,” - -

Vel Aocunss Sered wall Lﬁ’h%ﬂ te «n 'ﬂn{dﬂh 'orr}wl'-h
oy paidtey 1‘, c-,&\h.amaj of the domads ack Urloy P wse 6
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7 Nntll;nlﬂxput
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expantouumndurutmnnnrn:guhuﬂngihnsnnuuamvnuaiiﬂnauﬂnﬂunbwdhnatnﬂnndawm
with party representatives pricr to the heatings i

b, The neutral expert shafl reacder his repart in writing with copies to each party:

¢, Tha cost for the neutel expect shail he shared by the partics.

8 Hearings

& Heaxings may be beld or witnesses presented by video conference or such other
mnarmer &5 the arbltmtor docms sppropriate. -

b. The ebitrator may bmpose & timed hearing with equal time for efther party to present
its evidence. Tn sny timed hearing, a party may present a witness on direct exanvination
throngh s affidavit, The erbitrator may 2lso Limit the nomber of experts to ba prosented
by the parties.

c. The abitrator shall detecine the: sgpropeiats procedurse for the arbitration hearing in
mind that the parties selected faut teack arbifration to achiove a fast, equitsble sobation without
the formalifies required by jedicael processes.

6. The partics shaiil produce such evidence as the arbitrator deems necessary 1o
understand and to datermine the matters in disputs. The arbitretor shall have the power to
subpoena witnees or docaments npon request ar elther party or as deemead necessary by the
arbitrator

e. Unleas the perties have otherwise jaintly consented, hearings will commence within
shxty days of oass commencement and will bs closed within thirty days thereafter, The arbiteator
will make every affott to schedule ench side’s prosentation of evidence on consecutive days.

{, ¥ tho partics have minted agenda ey pending in ropdistion, at the reguest of cither
party, the mediator (if separats fram the arbitcator) may zttend sty of the erhitration sessions.

9. Award

a. The srhitcator mity refer any poxtion of the dispate to medution befors rendesing an
award, Mediation will be copducted in accordance with CPR’s fast wrack mediation

procadures . .
b. The award will be rendared within fourteen days of the closs of hearings.

P 029/030
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©. The arbitearar will render 5 writter raasoned ewerd,

A I the award i rendeced before fhe expieation of fhe fourteen day perind, CPR sl
D01y the partids two business days before mubfication of the award in order 1o affon
the pafies time to yesalve any dispute directly. ’

o the PRALY IR, Pr.r.ld-v-’ ik he ﬁr‘r‘*ﬂ-{\,—

10. Cozts
All ubmzoqubyhpmmmmmmdmdapmummhm
deems appropriate a3 pant of the awanl.

Ceckh purty bl bear ity own coske of parkapubic, i oo acbiahi,

Qndnﬂ.\;\a testy d“ Ginye] ank Wipncgses,
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